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abstract

Fisher & Ury claim that an important step in resolving a dispute is to be aware of one’s BATNA – what will happen if the dispute is not settled. Providing such a ‘reality test’ is important, because disputing parties have a tendency to develop an overoptimistic view on their position in the dispute. The ‘reactive devaluation’ effect, suggests that advice given by one’s opponent is less likely to be taken into account than the same information provided by a neutral or non-partisan party. As Information Technology (IT) is perceived as a neutral party, providing online BATNA calculation may be a useful extension to the ADR/ODR toolbox. However, in order to determine BATNAs online, we need a proper understanding of exactly what is a BATNA. This paper argues that current understanding of what comprises BATNAs is insufficient for the intended purposes and it briefly discusses some relevant features of BATNAs, and calls for an international collaborative project to learn how BATNAs are used to initiate ADR/ODR and to judge offers in negotiation processes in various legal systems.

1. Introduction

Law has been very slow, compared to other professions, in the development and use of Information Technology. The use of IT by the judiciary and other legal professionals is growing rapidly. IT now has a role to play in helping parties resolve disputes. Not only are legal knowledge based systems appearing as tools that provide legal advice to the disputing parties, but there are numerous systems that actually (help) settle disputes. They are emerging in research labs and in the market place and are defined as Online Dispute Resolution (ODR) services.

ODR systems are currently, primarily, systems that belong to the class of Alternative Dispute Resolution (ADR). These systems rely on Information and Communications Technology to support the resolution of disputes out of court, typically in an online environment. A well-known, and fairly popular example is Squaretrade, an online dispute resolution service affiliated to eBay that provides an environment for direct negotiation and mediation. This system has handled over 1 million cases to date. Another service is the one provided by CyberSettle, a company providing a blind bidding service that has settled over 100.000 monetary disputes to date. 
 

Most of the current research and developments in Online Dispute Resolution focus on facilitating the dispute resolution process: the provision of tools and techniques that assist parties in creating settlement proposals and even tools that to some extent decide certain issues by means of techniques, such as, blind bidding. 

An aspect of ODR that has received relatively little attention (Brown, H. & Marriot 1999) is the dispute resolution process itself. Conley-Tyler (2004) says that people engaged in a dispute make choices pertaining to issues, such as, the type of procedure to adopt, whether to stop or proceed with this procedure, and the techniques to be used (such as blind bidding). This decision process, which takes place on a meta level, when compared to the actual resolution of the dispute itself, is influenced by what happens in the dispute, but is also partly influenced by factors outside of the dispute. The support of professionals to help disputants make the right choices with respect to the dispute resolution process may contribute to the effectiveness and efficiency of ODR, as it helps people to determine whether ODR is a useful process for resolving the dispute.

2. The Need For a Reality Test Provided by a Neutral

2.1. A closer look at the BATNA concept

In their seminal book ‘Getting to Yes’ Fisher & Ury introduce the BATNA concept as a tool for negotiators to cope with power imbalances, e.g. one party may have a stronger bargaining position, or more (financial) resources than her opponent. Fisher and Ury claim that, if negotiators do take account of their options outside a negotiation, they are better protected against agreements that should be rejected. It also helps them to reach agreements that better satisfy their interests. Establishing one's BATNA, therefore, in the first place means that each party has to establish what can be accomplished in alternative procedures to the one currently being conducted. This may include walking out of the procedure altogether (and giving up potential gains obtained in the procedure), or handing over the case to a court in the hope, or expectation of gaining everything, instead of just part of what is at stake in the dispute. Once the alternatives are known, these can be compared to what one expects to win by accepting an offer in the current dispute. If the proposal is worse than the (best) alternative outside the proced

	
	W’s%
	H’s %

	Wife's proposal, including her getting custody over the children
	60
	40


Table 2. Use of Split-Up to provide negotiation advice

Fisher and Ury focussed upon Outcome in their original discussion. The Split Up system, as well as the Best project, focuses upon predictions with respect to the likelihood of a particular outcome in a court case. What is not taken into account are factors that relate to the effort and risks involved in pursuing the various options. These factors play a role in determining whether it is wise to accept a particular offer. 

So, in our view, at least the following factors play a role in determining BATNAs:

· Outcome
· Time
· Costs
· Risk
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Endnotes




� In a blind bidding procedure, or automated negotiation, parties settle monetary disputes by submitting confidential offers and demands to a system that settles the issue by deciding upon the median amount as long as both bids come within a predetermined settlement range.






